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DISABILITY SERVICES AMENDMENT BILL 2014 
Committee 

Resumed from 18 June. The Deputy Chair of Committees (Hon Alanna Clohesy) in the chair; Hon Helen Morton 
(Minister for Disability Services) in charge of the bill. 

Clause1: Short title — 

Progress was reported after the clause had been partly considered. 

Hon HELEN MORTON: At the closing of the debate yesterday, Hon Adele Farina had asked me some 
questions to again clarify the differences between the two trial sites and how that would play out in Cockburn 
and Kwinana, and she also asked when the hills trial site would start. I will explain it. I believe I have covered 
this information, but I am happy to explain it in a different way to assist Hon Adele Farina. There are two trial 
sites. One of them is being run by the Disability Services Commission, and the other is being run by the National 
Disability Insurance Agency. They are the two trial sites. They will both have just over 4 000 people in them. 
That is estimated on the number of people with disability who may be eligible in those geographical areas that I 
will refer to. They both have the same level of funding and they both have a program of phasing in the people 
with disability over those two years. The National Disability Insurance Agency trial will operate in the hills, and 
that will cover the Shire of Mundaring, the City of Swan and the Shire of Kalamunda; I think that is all. The 
Disability Services Commission trial will cover the lower south west, the City of Busselton and five other shires 
around that city, and it will bring in Cockburn and Kwinana as part of that trial. The people in the Cockburn–
Kwinana part of the trial will not commence until 1 July 2015. So, there are two trials: one trial run by the 
National Disability Insurance Agency, covering a number of shires, with a number of people being phased into it 
gradually; and the other trial run by the Disability Services Commission. Again, it is across a number of different 
populations, and they will be phased in gradually. 

[Quorum formed.] 

Hon HELEN MORTON: I think I had probably completed what I was saying. I believe that a way of trying to 
assist those who are having difficulty understanding the two trials is to refer to them as one trial being run by the 
Disability Services Commission in the geographical location with populations coming in at different times, and 
the other trial being run by the National Disability Insurance Agency across a number of different populations, 
with different numbers from those populations coming in at different times. Both those trials will commence on 
1 July this year. At this stage the trial period will be completed on 30 June 2016. 

Hon ADELE FARINA: I thank the minister for that explanation. In the case of the commonwealth model, there 
will be no rural element to that trial. With the state model—the My Way NDIS model—we have a rural 
component, being the lower south west, and we also have a metropolitan component. However, with the 
commonwealth model trial, there will be only a metropolitan-based trial, with no comparative regional area 
being trialled as part of that model. 

Hon HELEN MORTON: Yes, that is correct. 

Hon ADELE FARINA: Will Disability Services Commission staff be involved in the implementation of the 
commonwealth model at any level? 

Hon HELEN MORTON: Because the service is being phased in, the services that are currently provided by the 
Disability Services Commission will have to continue to be provided for those people until they are phased in. 
Disability Services Commission staff will be working there and assisting in the transition of people and services 
going into that trial on a gradual basis. 

Hon ADELE FARINA: Are the Disability Services Commission staff participating in the commonwealth model 
acting under state legislation or under the commonwealth National Disability Insurance Scheme Act? 

Hon HELEN MORTON: I was just clarifying that my understanding was correct. At no time will any state staff 
work under a commonwealth model or be under a commonwealth act. As people become associated with the 
National Disability Insurance Agency, they stop being participants with the Disability Services Commission. 

Hon ADELE FARINA: What happens to the funding that is currently being provided by the state for those 
people being funded under the state model when they become part of the commonwealth model? 

Hon HELEN MORTON: As part of the transition, all the funding arrangements have been determined. This 
state has to put a substantial amount of funding into that model, as does the commonwealth. In fact, the state puts 
more funding into these models than does the commonwealth. The funding that would have been already 
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provided to people in that area then becomes the funding that is related to those services, which is part of the 
agreement regarding the state’s funding under the bilateral agreement. 

Hon ADELE FARINA: Therefore, there would be finance staff in the Disability Services Commission who will 
continue to service those people with disability services even when they become part of the commonwealth 
model; or is it the case that the state will be transferring a sum of money across to the commonwealth? If it is the 
latter, where is the head of power in the legislation for that to happen?  

Hon HELEN MORTON: That is part of the bilateral agreement. The member is correct; it is the case that funds 
will flow from the Disability Services Commission to the National Disability Insurance Agency. That was under 
the bilateral agreement that was signed.  

Hon ADELE FARINA: Therefore, it is not part of any statute law; it is being done on some informal basis. In 
the event that moneys are transferred from the state to the commonwealth for the purposes of continuing to fund 
those services, and those moneys are not fully expended by the commonwealth, is there an arrangement in place 
for the commonwealth to reimburse those moneys to the state?  

Hon HELEN MORTON: The first thing I say is that what we are talking about now has absolutely nothing to 
do with the bill. This is way outside the bill. The bill relates only to the work that needs to be undertaken in the 
lower south west. Having said that, I am prepared to answer this question, but I will not continue to participate in 
discussion about areas that do not relate to the bill. We have to focus on the bill. Because I think 
Hon Adele Farina is genuinely interested, the unders and overs have been identified and worked out, as has how 
they will be treated as part of that bilateral agreement.  

Hon ADELE FARINA: Who made the decision that it was sufficient to have this process in a bilateral 
agreement rather than in legislation? In other cases involving uniform legislation, such as the national health 
regulation act—I hope I have quoted the title correctly—those sorts of details were actually incorporated in the 
legislation.  

Hon HELEN MORTON: I am indicating again that this is outside the scope of the bill. I am happy to answer 
those questions in another forum at another time, but at the moment I would rather focus on the bill.  

Hon ADELE FARINA: If the minister is happy to arrange for her staff to give me a briefing, I am happy to 
pursue those questions in another forum, although I believe they relate to the bill and the whole scheme.  

Can the minister point out to me the head of power for the commonwealth model to be trialled in this state?  

Hon HELEN MORTON: I am not sure whether Hon Adele Farina was here at the time my second reading 
reply was made, but I took quite a lot of time to talk about the advice I had received on this particular matter 
from the State Solicitor’s Office. I do not intend to go through all that advice again. On the question of the 
validity of section 12 of the commonwealth National Disability Insurance Scheme Act, senior counsel and the 
State Solicitor’s Office, having considered that, advised me that the government’s position is that section 12 
validly confers advisory functions on the ministerial council. Empowering a body to provide advice on matters 
arising under the act is an incidental part of the legislative powers that authorise the establishment of the 
National Disability Insurance Scheme. That incidental power has not been exercised in a way that infringes any 
constitutional limitation concerning commonwealth laws conferring functions on state officers. I outlined the 
specific areas within the Constitution that relate to that. That is in Hansard.  

Hon ADELE FARINA: Perhaps I did not express myself very well. I was not really referring to the ministerial 
council. I am trying to understand how these two models will be trialled and how this amendment bill fits in with 
the overall NDIS. These questions are being pursued for the purpose of me understanding the purpose of the 
amendment bill currently before us. Do we need this amendment bill to conduct the model trials in this state? 
I understand that we are expanding the definition of “disability” to enable people with mental health problems 
who are currently not captured under that definition of the state act to be captured. People who currently have a 
mental health problem are not covered and not provided services under the Disability Services Act, as I 
understand it—at least those with mental health problems and no physical disability. I am not clear how we get 
to a position whereby the commonwealth model is being trialled in this state. Normally when there is a uniform 
scheme, mirror legislation is adopted in all participating jurisdictions, or a jurisdiction participating in the 
uniform scheme will adopt the laws of another jurisdiction where that particular type of model is proposed. I do 
not see anywhere in the bill before us anything that allows the state to either adopt the commonwealth act as an 
act of the WA Parliament or confer power on the commonwealth to enable the commonwealth to make laws on 
behalf of the jurisdiction of this state. There seems to be a significant overlap. I am trying to understand exactly 
where those jurisdictional responsibilities lie.  

Hon HELEN MORTON: That question ranged a little bit, so I will range a bit along with the member. The act 
primarily relies on the external affairs powers in section 51(xxix) of the Constitution — 
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Hon Adele Farina: Of which act?  

Hon HELEN MORTON: That is the NDIS act.  

It is expressed to have the object of giving effect to Australia’s obligations under the Convention on the Rights 
of Persons with Disabilities. Section 3(1)(a), in addition to section 206 of the act, provides for an alternative 
constitutional basis and seeks to engage a number of other heads of commonwealth legislative power. That is the 
NDIS act. Western Australia is not adopting the commonwealth act. We are amending a Western Australian act 
to mirror it. In terms of the national partnership agreement that has been signed, although we are required to 
mirror, we are not required to adopt all of the elements of the National Disability Insurance Scheme Act to 
enable us to do that.  

Hon ADELE FARINA: I will take some guidance, if I go outside the scope that I agreed to earlier. I raise this 
because it is in the committee report. The NDIS act establishes the ministerial council as a legal entity. This is 
the first time that I have seen this happen. Usually ministerial councils are considered to be political bodies, and 
for some reason, for the first time ever, we see a ministerial council being established under statute law. I want 
an explanation from the minister as to why it was considered necessary to establish the ministerial council as a 
legal entity by way of the commonwealth act. 

Hon HELEN MORTON: The ministerial council is an advisory body; it is not a legal entity. The advice from 
the State Solicitor’s Office that I have been given on the question of the validity of clause 12 is that having 
triggered that advice, the government’s position on clause 12 validly confers advisory functions on the 
ministerial council, and empowering a body to provide advice on matters arising under the act is an incidental 
part of the legislative powers that authorise the establishment of the National Disability Insurance Scheme. 

Hon ADELE FARINA: I am not questioning the validity of what has been done, although there is good 
argument to do that. I am asking for an explanation as to why it was felt necessary to move the ministerial 
council from being a political advisory body, which is how they exist in all other uniform regimes, to a body that 
becomes a legal entity because it is recognised by statute law now as it has been established under the 
commonwealth act. Clearly, there must have been some reason, purpose or intent for doing that; otherwise why 
would it be done when it has never been done before or considered necessary in the past? 

Hon HELEN MORTON: Again, we are straying outside the necessities of information to do with this piece of 
legislation. I will repeat one part of the State Solicitor’s advice that I read out yesterday, which is that the 
ministerial council is established by the Council of Australian Governments under clause 74 of the 
Intergovernmental Agreement for the National Disability Insurance Scheme. Intergovernmental agreements that 
were signed by the Premier for and on behalf of the state are non-statutory agreements reached between the 
Australian Parliaments. 

Hon ADELE FARINA: I am sorry, but I cannot agree with the minister. We will have to agree to disagree on 
this point. Very clearly, the NDIS act establishes the functions of the ministerial council. Clause 12 states that 
the ministerial council is to consider policy matters that relate to the National Disability Insurance Scheme or 
arise under the act and to advise the commonwealth minister about such matters and make recommendations to 
COAG about such matters, and also that the advice and recommendations must not relate to a particular 
individual and the minister must consult the ministerial council about policy matters that relate to the National 
Disability Insurance Scheme or that arise under this act. This requires the commonwealth minister to consult 
with this ministerial council about policy matters, and anything under the act, before the minister makes any 
decisions. It is clear that a very different connotation has been placed on this ministerial council than is the case 
for all other ministerial councils that are established by COAG, because clause 12 establishes the functions of the 
ministerial council. The question that follows is whether in the minister’s capacity on that ministerial council, 
she is acting in her capacity as a minister of the WA state Parliament or in some other capacity as an adviser to 
the commonwealth minister with some commonwealth powers on her. Clearly, under the Westminster system of 
government, the minister has responsibility for her portfolio area and she works as part of the Western Australian 
cabinet in making those decisions in the exercise of her ministerial duties. It is not clear to me whether the 
minister will exercise state ministerial duties on this council or some other duties. 

Hon HELEN MORTON: We have already canvassed these matters, but I will go over them once again. The 
advice I have from the State Solicitor is that the NDIS act does not itself establish the ministerial council; rather, 
the act assumes that the ministerial council has been otherwise established and proceeds from that premise to 
confer functions upon the ministerial council. Further in that advice, which is advice I read in the house 
yesterday, it is the opinion of senior counsel at the State Solicitor’s Office that when read with other provisions 
of the act, clause 12 does not confer any duty on any state minister to exercise the power that the section confers 
in a particular case. That is done for a number of reasons, which, in the State Solicitor’s opinion, combine to 
produce the conclusion that no duty is imposed on a state minister. There is no legal duty created by either the 
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act or the intergovernmental agreement for individual members to attend meetings, and members of the 
ministerial council all participate in the conduct of its business. There is no obligation on me. 

Hon ADELE FARINA: Therefore, while the minister is acting in her capacity as a member of that ministerial 
council, she is not exercising any powers, responsibilities or duties that she holds as Minister for 
Disability Services of the Western Australian Parliament. Is that correct? 

Hon HELEN MORTON: Like other ministers on ministerial councils, I am representing a state on a COAG-
established ministerial council. 

Hon ADELE FARINA: The minister keeps insisting that this is a COAG-established ministerial council. If that 
is the case, why are the functions of a COAG-established ministerial council set out in commonwealth 
legislation? 

Hon HELEN MORTON: I indicate again what I said previously; that is, the act indicates that the council has 
already been established. 

Hon ADELE FARINA: I do not think we are getting very far on this, and I need to take these matters up during 
the briefing because I, like most people in Western Australia, support the policy of the NDIS and understand that 
it is desperately needed for people suffering with disability in my electorate and across the whole of the state. 
I do not want to hold this process up for too long, and I hope I can get clearer answers to the many questions that 
I have when the minister facilitates the briefing. 

I have a couple of questions that I want to ask. If a member of the public wants to access any document that is 
created through the implementation of the state or the commonwealth model, to whom do they apply to access 
that information? Is it the Australian Information Commissioner or the state Information Commissioner or can 
they apply to either or will there be some delineation depending on whether that document was produced as a 
result of implementation of the commonwealth model as opposed to being produced as a result of 
implementation of the state model? 

Hon HELEN MORTON: For the state model, which is the model that we are concerned with here, all 
information is and will be available on the Disability Services Commission website, plus there are Disability 
Services Commission engagement officers, plus information that was provided, as was indicated yesterday. 
I think many members have copies of the fact sheets. We are focused today on the issues around the state model 
and all information on that will be accessed through state-run services such as the Disability Services 
Commission.  

Hon ADELE FARINA: I have one last question. To clarify and to pick up on something that we covered 
yesterday, will the minister give an undertaking that, after the two-year trial and during any transition period or 
period of evaluation of that two-year trial before a decision is made by the commonwealth on whether to proceed 
with the implementation of the National Disability Insurance Scheme, any people with disabilities who obtained 
services as a result of the trial of either model will continue to obtain that same level of service delivery? 

Hon HELEN MORTON: As was indicated yesterday, we do not know yet what the transition period will be—
whether it will be for one day or for three months or six months. Closer to the end of the trial, the decision about 
where we go to will form and become clear, so there will be discussions between the state and the 
commonwealth on how to progress from that point. The clarification that I gave yesterday is that it would be 
heartless of any government to say on 30 June, “That’s it, folks; last day” and tell people that they have to go 
back to the combined application process system or that they will have no funding. I can guarantee that, as a 
government, we will not go back to that. 

Clause put and passed. 

Clauses 2 and 3 put and passed. 

Clause 4: Part 4B inserted — 

The DEPUTY CHAIR (Hon Alanna Clohesy): Members, we have an amendment recommended by the 
Standing Committee on Uniform Legislation and Statutes Review. Pursuant to standing order 136, I need to put 
the amendment. Committee recommendation 3 is — 

Page 3, after line 2 — To insert — 

NDIS Rules means the rules mentioned in section 209 of the National Disability Insurance Scheme 
Act 2013; 

The question is that the amendment be agreed to. 
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Amendment put and negatived. 
The DEPUTY CHAIR: The next committee recommendation is — 

Page 3, line 12, in the table, first column, row 4 — To insert — 
National Disability Insurance Scheme (Becoming a Participant) Rules 2013; 
National Disability Insurance Scheme (Timeframes for Decision Making) Rules 2013; 
National Disability Insurance Scheme (Supports for Participants) Rules 2013; 
National Disability Insurance Scheme (Children) Rules 2013; 
National Disability Insurance Scheme (Nominees) Rules 2013; 
National Disability Insurance Scheme (Registered Providers of Supports) Rules 2013; 
National Disability Insurance Scheme (Plan Management) Rules 2013; 
National Disability Insurance Scheme (Protection and Disclosure of Information) Rules 2013; 
National Disability Insurance Scheme — Rules for the Scheme Actuary 2013; 
National Disability Insurance Scheme — Risk Management Rules 2013; 
National Disability Insurance Scheme (Supports for Participants — Accounting for Compensation) 
Rules 2013 

The question is that the amendment be agreed to. 

Amendment put and negatived. 

The DEPUTY CHAIR: Committee recommendation 8 is — 

Page 5, after line 18 — To insert — 

26J.  Review of Part 

(1) The Minister must cause a review of the operation and effectiveness of this part to be 
carried out as soon as is practicable after the second anniversary of the day on which 
Part 4B of this Act comes into operation. 

(2) The Minister must cause a copy of the report to be laid before each House of Parliament 
by no later than 30 August 2016. 

The question is that the amendment be agreed to. 

Amendment put and negatived. 

Clause put and passed. 

Clause 5: Section 56 amended — 
The DEPUTY CHAIR: The committee recommendation on clause 5 is — 

Page 5, line 28 — To delete “provide” and insert — 

prescribe 

Amendment put and negatived. 
Clause put and passed. 

Clause 6: Section 57A inserted — 
The DEPUTY CHAIR: Committee recommendation 7 is — 

Page 6, lines 4 to 23 — To delete the lines and insert —  

57A. Notification, tabling and disallowance 
  (1) This section applies to the —  

   (a) NDIS Rules (Commonwealth); 

   (b) changes to the NDIS Rules (Commonwealth);  

   (c) NDIS Act (Commonwealth); 

   (d) Australian Standards and Codes. 
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  (2) Where any document to which this section applies is made publicly available in 
accordance with section 57A, the Director General must, within 10 business days after the 
day on which the document is first made publicly available, cause to be published in the 
Gazette notice of —  

   (a) the making of the document; and 

   (b) where the document is publicly available. 

  (3) If notification of the making of a document to which this section applies is not published 
in the Gazette in accordance with subsection (2), the document ceases to have effect on 
the expiry of the 10th business day after the day on which the document was first made 
publicly available, but without affecting the validity or anything done, or of the omission 
of anything in the meantime. 

  (4) A copy of the document to which this section applies must be laid before each House of 
Parliament within 6 sitting days following notification of the making of the document in 
the Gazette in accordance with subsection (2). 

  (5) If notification of the making of a document to which this section applies is published in 
the Gazette, the Interpretation Act 1984, section 42 applies as if the document were a 
regulation published in the Gazette. 

The question is that the amendment be agreed to. 

Hon ADELE FARINA: I would like to seek clarification. Proposed new section 57A(1) in the bill states — 

(1) Regulations made for the purposes of this Act may adopt the text of any published document 
specified in the regulations — 

… 

(b) as that text may from time to time be amended. 

The minister made the statement earlier that any regulations made under the act will go to the Joint Standing 
Committee on Delegated Legislation for its consideration and oversight and will come to Parliament for 
Parliament to consider and disallow in the usual course. However, it seems to me that if a regulation made under 
proposed new section 57A(1)(b) were amended, it would not come back before Parliament and would in fact 
find itself before the delegated legislation committee again because we would be approving the text as it may 
from time to time be amended. 

Hon HELEN MORTON: I have been advised and have certainly had discussions on this matter prior to today. 
I am pretty sure that the member’s concern is that if one of the NDIS rules that we adopted as regulations—it 
would have to be a written regulation that would need to go through the normal process of regulation in this 
Parliament—were changed in some way, we would have to accept that changed rule without it becoming a new 
regulation. I am advised that that is not the case. At the time that we adopt the rule, it will become a regulation 
and it will be able to be scrutinised under the normal processes of this place. If that rule were to change, we 
would have to adopt a new regulation and, consequently, that new regulation would be equally scrutinised. 

The other issue that I thought people might be concerned about in this proposed section is that we would not 
necessarily use the full text of the rules. The other guarantee that has been made is that the full text of the 
regulations will be adopted. 

Hon ADELE FARINA: If that is the minister’s intent, why are those words needed in the amendment bill? If 
we are not going to make a regulation that adopts a published document that is being made and adopted as part 
of a rule under the commonwealth act, as that document may from time to time be amended, why is this 
provision and head of power needed in the state act? Clearly, this intends for the minister to be able to adopt 
document A, as it was adopted as a rule under the commonwealth act, as a regulation under the state act as the 
text may be amended from time to time. That is what the provision allows. If the commonwealth amends that 
document, the document that has been adopted by regulation by this Parliament will be automatically amended. 
If that is not what it means, perhaps the minister can explain to me what it means. 

Hon HELEN MORTON: Again, as members can imagine, this is an area that I spent a bit of time on. The 
advice I got at the time—I understand it to be the case—is that it is standard drafting for a clause for flexibility, 
but it in no way is to be interpreted in the way that the member is interpreting it. If we adopt a different text from 
time to time, or if the NDIS rule changes, the new regulation will have to go through the processes that are 
undertaken in this place and scrutiny will be undertaken in the same way that it always is. There is no possibility 
that we would be required to adopt in regulation a rule that is changed at the national level if it is one that we 
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want to change. All that is doing is changing the national rule; it is not changing our regulation. If we want to 
adopt a changed rule as a regulation in Western Australia, we will have to bring in a new regulation to effect that 
change. 

Hon ADELE FARINA: With all due respect, I think the advice the minister is getting is very poor because the 
express words of this provision—that is, section 57A(1)—state — 

Regulations made for the purposes of this Act may adopt the text of any published document specified 
in the regulations — 

  ...   

 (b) as that text may from time to time be amended. 

I do not know how the minister can draw any other conclusion than the one I have drawn as to what those words 
mean. 

Hon HELEN MORTON: I will just mention again that this is the advice from parliamentary counsel and 
others, and it is around the standard drafting clause for flexibility enabling longevity. 

Hon ADELE FARINA: I have scrutinised a fair bit of legislation in this place while I have been here, and this is 
not a standard provision that exists in all legislation. It exists in legislation for the sole purposes that I have 
outlined. So, if my understanding of this is incorrect, what do those words actually mean, namely — 

Regulations made for the purposes of this Act may adopt the text of any published document specified 
in the regulations — 
 … 
 (b) as that text may from time to time be amended. 

What does that mean? 

Hon HELEN MORTON: It means that if we need to adopt something in future in the trial that is not there as a 
rule at the moment, that allows us to bring in that new rule that we do not know about yet, because it is not yet 
written in the National Disability Insurance Scheme’s rules. It is a trial, and rules are being increased, decreased 
and changed et cetera around the NDIS rules. Now, if a new rule comes up and we want to adopt it, we can adopt 
it as a regulation, even though it is not yet written as one of the NDIS rules. 
Hon ADELE FARINA: So now we are asking the members of the delegated legislation committee to do some 
crystal-ball gazing about a rule that might be written at some future point in time that we will adopt. It is just 
extraordinary! 
Hon HELEN MORTON: I do not know why that is so difficult to understand. At the moment, the rules are as 
they are written. Those rules that we wish to adopt we will adopt as regulations, and members will get to 
scrutinise them. But there will be new rules that we do not know about yet. When there are, and if we want to 
adopt them as regulations, we will do so. That gives us the flexibility to do that. 

Hon ADELE FARINA: No, it does not. We do not need that because, under the regulation-making powers 
under this act, the minister would bring another regulation before this place for us to adopt it. Those words as 
expressed in section 57A(1)(b) do not do that. 

Amendment put and negatived. 

Clause put and passed. 
Title put and passed. 

Report 
Bill reported, without amendment, and the report adopted. 

Third Reading 
Bill read a third time, on motion by Hon Helen Morton (Minister for Disability Services), and passed. 

Sitting suspended from 4.15 to 4.30 pm 
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